STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

I N RE:

PETI TI ON TO CONTRACT THE TAMPA
PALMS OPEN SPACE AND TRANSPORTATI ON
COMVUNI TY DEVELOPMENT DI STRI CT

CASE NO. 96-4213
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REPORT AND CONCLUSI ONS
OF ADM NI STRATI VE LAW JUDGE

On Decenber 3, 1996, a formal public adm nistrative hearing
was held in this case in Tanpa, Florida, before J. Lawence
Johnston, Adm nistrative Law Judge, Division of Admnistrative
Hearings. This report and these conclusions are submtted as
required by F.A. C Rule 42-1.013.

APPEARANCES

For Petitioner: Scott |. Steady, Esquire
WIlianms, Reed, Weinstein,
Schifino & Mangi one, P.A
One Tanpa City Center, Suite 2600
Tanpa, Florida 33602

STATEMENT OF THE | SSUE

The issue in this case is whether the Petition to Contract
t he Tanpa Pal ns Open Space and Transportation Comrunity District
shoul d be granted.

PRELI M NARY STATEMENT

This proceeding was initiated when Tanpa Pal ns OQpen Space
and Transportati on Community Devel opnent District (TPOSTCDD)
filed a petition with the Secretary of the Florida Land and Water

Adj udi cat ory Conmm ssi on (FLAWAC) on August 21, 1996, seeking to



contract by rule the existing TPOSTCDD. The Secretary forwarded
the petition to the Division of Adm nistrative Hearings (DOAH) on
Septenber 5, 1996. On Septenber 11, 1996, DOAH assigned this
Adm ni strative Law Judge to conduct the required public hearing
and render this report. On Cctober 11, 1996, a Notice of Hearing
was issued for Decenber 3, 1996

Appropriate notice of the public hearing was published in
the Tanpa Tribune, a daily newspaper in Tanpa, Florida, and in
the Florida Adm nistrative Weekly as required by F.A C. Rule 42-
1.010(1)(b). A copy of such notice was served upon the
Department of Community Affairs as required by F.A. C Rule 42-
1.011.

At the hearing, the Petitioner presented the testinony of
L.A “Art” Wodworth, Susan Johnson, and WIlliamRi zzetta. In
addi tion, counsel for the Petitioner made certain factual
representations for the record. Finally, Bob Doran, a resident
of the Tanpa Pal ns Community Devel opnent District, |ocated
adj acent and directly to the southwest of the TPOSTCDD, nade an
appearance to ask a question. As a result, the Petitioner called
an additional wtness, Charles Cook, who was able to answer the
question to M. Doran’s satisfaction. |In accordance with F. A C
Rul e 42-1.013(4), the nanes and addresses of these w tnesses are
listed in Appendix Ato this report. There were no other
w tnesses at the hearing.

Petitioner's Exhibits 1 through 6 were admtted into the



record without objection. 1In accordance with F.A C. Rule 42-
1.013(4), the exhibits are listed in Appendix B to this report,
and the exhibits thensel ves are attached to this report. There
was no ot her evidence presented at the hearing.

Pursuant to F.A.C. Rule 42-1.012(3), the record of this
matter remai ned open after the hearing to permt the subm ssion
by any affected or interested persons of witten statenents
concerning the petition. No public statenents were fil ed.

At the conclusion of the hearing, the Petitioner ordered the
preparation of a transcript and was given ten days after the
filing of the transcript in which to file a proposed report. The
transcript was filed on Decenber 18, 1996, but the Petitioner
declined to filed a proposed report.

FI NDI NGS

1. The Tanpa Pal ns Open Space and Transportati on Comrunity
Devel opment District (TPOSTCDD) was forned by the adoption of
F.A C. Rules Chapter 42J-1 on January 31, 1990, which foll owed
t he i ssuance of a Recormended Order and Report in Division of
Adm ni strative Hearings (DOAH) Case Nunber 89-3654 on COctober 18,
1989. As required by F.A C Rule 42-1.013(3), a copy of the
Recomended Order and Report in DOAH Case Number 89-3654 is
at t ached.

2. At the tinme of its formation, the TPOSTCDD conpri sed
approxi mately 5,509 acres and was divided into areas known as

Areas 3, 4, 6, 7 and 8. (Areas 1, 2 and 5 were part of a



separate CDD.) These |ands were “primarily under one ownership
and one master plan.” See Finding 14, Recommended Order and
Report in DOAH Case Nunber 89-3654.

3. Since its formation, ownership of the |and conprising
the TPOSTCDD was split anmong several owners. |ncluded anong
these were four primary devel opers: Lennar Honmes, Inc., which
owns nost of Areas 4 and 8; New Tanpa, Inc., which owns nost of
Area 3; Starwood/ Tanpa I, L.P., which owns nost of Area 6; and
Atlantic Gulf Comunities, Inc., which owns nost of Area 7.

4. It originally was intended that the TPOSTCDD woul d
i ssue bonds to finance the construction of major infrastructure—
power, sewer and water-—-al ong County Road 581, also known as Bruce
B. Downs Boul evard, which runs fromthe Gty of Tanpa roughly
nort heast to and beyond the TPOSTCDD. This “spine” of
infrastructure woul d be accessible to all of the lands in the
TPOSTCDD, which are |located on either side of County Road 581

5. As actually devel oped, the major infrastructure al ong
the County Road 581 “spine” was paid for by the Gty of Tanpa or
by anot her CDD | ocated northeast of the TPOSTCDD. TPOSTCDD
financed only infrastructure wthin the discrete areas of the
TPOSTCDD. As a result, the infrastructure financed by the
TPOSTCDD provides a special benefits to the owner of the lands in
the Area where the infrastructure is |ocated.

6. The petition for contraction filed in this case was

initiated because of the desire of Lennar Homes to | eave the



TPOSTCDD. The petition seeks to contract the TPOSTCDD by
deleting the approximately 2,357 acres nmaking up Areas 4 and 8.
The TPOSTCDD is the Petitioner. The petition was signed by
Char| es Cook, as Chairman, and by Scott |. Steady, Esquire, as
attorney, for the TPOSTCDD. (Charles Cook also is the Vice-
Presi dent of Lennar Hones.)

7. Al statenents in the petition for contraction have
been found to be true and correct. (A copy of the Petition to
Contract is attached.)

8. The petition for contraction contains a netes and
bounds description of the lands included in the existing
TPOSTCDD, the lands included in Areas 4 and 8, and the |ands
included in the proposed new TPOSTCDD, after contraction (i.e.
Areas 3, 6 and 7.) It also identifies the nmenbers of the board
of supervisors of the existing TPOSTCDD (who presumably are to
continue to serve as the initial nmenbers of the board of
supervi sors of the proposed new TPOSTCDD, after contraction
until replaced.) The petition alleges that the proposed new
TPOSTCDD, after contraction, wll retain its name. The petition
al so maps current major trunk water mains and sewer interceptors
and outfalls that are in existence and a proposed tinetable for
construction of district services and good faith estimted cost
of construction the proposed services. It also designates the
future general distribution, |ocation, and extent of public and

private uses of |and proposed for the area wthin the proposed



new TPOSTCDD, after contraction, by the future |l and use plan
el ement of the Gty of Tanpa | ocal governnent conprehensive plan.

9. The petition for contraction contains the witten
consent of the owners of all of the real property in Areas 4 and
8 of the TPOSTCDD. It does not, however, contain the witten
consent of the owners of all of the real property to be included
in the new TPOSTCDD, after contraction; nor was there any
docunent ati on or other evidence denonstrating that either the
TPOSTCDD or those giving their witten consent to the contraction
have control by deed, trust agreenent, contract, or option of 100
percent of the real property to be included in the new TPOSTCDD
after contraction.

10. The petition for contraction contains an econom c
i npact statenent that not only contains a statenent of estinmated
regul atory costs in accordance with Section 120.541, Fla. Stat.
(Supp. 1996), but also contains, in accordance with Section
120.54(2), Fla. Stat. (1995): an estimate of the cost to the
TPOSTCDD, the City of Tanpa, and Hillsborough County (hardly any,
ot her than the one-tine cost of processing the petition for
contraction); an estimate of the cost or econom c benefit to the
owners of land in the TPOSTCDD;, an estimate of the inpact of the
proposed contraction on conpetition and the open market for
enpl oynent (none); an analysis of the inpact on small business as
defined in the Florida Small and M nority Business Assistance Act

of 1985; a conparison of the probable costs and benefits of the



proposed contraction to the probable costs and benefits of not
contracting; and a determnation that no | ess costly nethods, or
| ess intrusive nmethods, or any other reasonabl e nmethods exist for
achi eving the purpose of the proposed contraction.

11. As pointed out in the Petitioner’s econom c inpact
statenment, the TPOSTCDD has issued $3, 920, 000 of Speci al
Assessnent Revenue Bonds, Series 1996, for the Area 7 Project.
Proceeds of these bonds are being used to construct public
infrastructure which will provide special benefit only to the
| ands |l ocated within Area 7 of the CDD. Therefore, the bonds are
bei ng repai d through special assessnments levied only on the | ands
in Area 7.

12. The Petitioner’s econom c inpact statenment was updated
at the public hearing through the testinony of WlliamR zzetta
that the TPOSTCDD board of supervisors approved a new bond
i ssuance to be used to finance the construction of public
infrastructure which will provide special benefit only to the
| ands | ocated within Area 6 of the CDD. Therefore, the new bonds
W Il be repaid through special assessnments levied only on the
lands in Area 6. Neither bond issuance has or will have any
i npact on the owner of lands in the other areas of the CDD
regardl ess of whether the petition for contraction is granted.

13. As also pointed out in the Petitioner’s econom c inpact
statenent, the TPOSTCDD al so assesses lands wthin its boundaries

to fund its operation and nai ntenance (O & M budget. Its O & M



budget consists of two parts: admnistration; and field

mai nt enance. The adm nistration portion of the O & M budget is
allocated to each parcel on a pro-rata acreage basis, since it
benefits all parcels in the CDD. However, the field maintenance
portion of the O & M budget provides special benefit only to
those lands within a particular Area where infrastructure

i nprovenents have been acquired or constructed within the CDD
Therefore, it has been determned to allocate field maintenance
costs to each Area based on the anount of maintenance required by
the infrastructure inprovenents acquired or constructed in each
Area. Since all Areas within the TPOSTCDD are accessible from
County Road 581, contraction of the existing TPOSTCDD by del etion
of Areas 4 and 8 will not make field maintenance appreciably |ess
efficient or nore costly. However, as a result of the O& M
budget all ocati on net hodol ogy, the owners of lands in Areas 3, 6
and 7 will have to pay approximtely $13.57 per acre nore for
their O & M budget allocation after contraction by del etion of
Areas 4 and 8.

14. It is clear fromthe evidence that the creation of the
proposed TPOSTCDD, after contraction, is consistent with
applicabl e el enents and portions of the state conprehensive plan
and the effective | ocal governnent conprehensive plans.

15. It is clear fromthe evidence that the proposed
TPOSTCDD, after contraction, will be of sufficient size,

sufficiently conpact, and sufficiently contiguous to be



devel opabl e as one functional interrelated comunity.

16. There was no direct evidence that the proposed
TPOSTCDD, after contraction, is the best alternative available
for delivering conmunity devel opnent services and facilities to
the area that will be served by it. However, it is found that,
due to the existence of the major infrastructure along the spine
of County Road 581, and the ownership of Areas 4 and 8 by a
di fferent devel oper, contraction of the TPOSTCDD by del eti on of
Areas 4 and 8 will have no adverse inpact on the issue whether
t he proposed TPOSTCDD, after contraction, is the best alternative
avai l abl e for delivering community devel opnent services and
facilities to the area that will be served by it. It was found
in the Recomended Order and Report in DOAH Case Nunber 89-3654
that the existing TPOSTCDD was the best alternative avail able for
delivering community devel opnent services and facilities to the
area that is served by it.

17. It was clear fromthe evidence that the proposed
TPOSTCDD, after contraction will be conpatible with the capacity
and uses of existing |local and regional comunity devel opnent
services and facilities.

18. There was no direct evidence that the proposed
TPOSTCDD, after contraction, wll be amenable to separate
speci al -di strict governnent. However, it is found that, due to
the exi stence of the major infrastructure along the spine of

County Road 581, and the ownership of Areas 4 and 8 by a



di fferent devel oper, contraction of the TPOSTCDD by del etion of
Areas 4 and 8 wll have no adverse inpact on the issue whether

t he proposed TPOSTCDD, after contraction, will be anmenable to
separate special-district governnent. It was found in the
Recomended Order and Report in DOAH Case Number 89-3654 that the
exi sting TPOSTCDD was anenable to separate special-district

gover nnent .

CONCLUSI ONS

19. Section 190.046(1), Fla. Stat. (1995), provides for the
filing of a petition for contraction of a comunity devel opnent
di strict under the provisions of Section 190.005. Under
par agraphs (f) and (g) of Section 190.046(1), petitions to
contract a CDD by 2,357 acres “nmust be considered petitions to
establish a new district and shall follow all of the procedures
specified in s. 190.005.”

20. Under Section 190.005(1)(e), Fla. Stat. (Supp. 1996),
the Florida Land and Water Adjudi catory Comm ssion (FLAWAC) nust
consider the followng factors in determ ning whether to grant or
deny a petition for the establishnment of a CDD

1. Whet her all statenments contained within
the petition have been found to be true and
correct.

2. Whet her the creation of the district is
i nconsistent with any applicable el enent or
portion of the state conprehensive plan or of
the effective | ocal governnent conprehensive
pl an.

3. Wet her the area of land wthin the
proposed district is of sufficient size, is

sufficiently conpact, and is sufficiently
contiguous to be devel opabl e as one

10



functional interrelated community.

4. Whet her the district is the best

alternative available for delivering

communi ty devel opnent services and facilities

to the area that will be served by the

district.

5. Whet her the comunity devel opnent

services and facilities wll be inconpatible

with the capacity and uses of existing |ocal

and regional community devel opnent services

and facilities.

6. Whet her the area that will be served by

the district is anenable to separate special -

di strict governnent.

Factor 1
21. In this case, all statenents contained within the

petition for contraction have been found to be true and correct.
However, as found, the petition for contraction does not contain
the witten consent of the owners of all of the real property to
be included in the new TPOSTCDD, after contraction; nor was there
any docunentation or other evidence denonstrating that either the
TPOSTCDD or those giving their witten consent to the contraction
have control by deed, trust agreenent, contract, or option of 100
percent of the real property to be included in the new TPOSTCDD
after contraction. Section 190.005(1)(a)2, Fla. Stat. (Supp.
1996), requires that a petition for establishnent of a CDD
contain the witten consent of the owners of all of the real
property to be included in the proposed CDD, or docunentation
denonstrating that the petitioner has control by deed, trust
agreenent, contract, or option of 100 percent of the real
property to be included in the proposed CDD. (Section

190.046(1)(e), Fla. Stat. (1995), requires the witten consent of

11



all landowners whose | and is being deleted through contraction,
but paragraphs (f)-(g) of Section 190.046(1) would appear to
require the petition to contract in this case follow all of the
procedures specified in s. 190.005, including the requirenent of
Section 190.005(1)(a)2, Fla. Stat. (Supp. 1996).)

22. 1t is noted that the petition for contraction in this
case contains an econom c inpact statenment that not only contains
a statenent of estimated regulatory costs in accordance with
Section 120.541, Fla. Stat. (Supp. 1996), but also contains
several other estimtes of econom c inpact, in accordance with
Section 120.54(2), Fla. Stat. (1995).

Factor 2

23. It was found, supra, that the creation of the proposed
TPOSTCDD, after contraction, is consistent with applicable
el enents and portions of the state conprehensive plan and the
effective | ocal governnment conprehensive plans.

Factor 3

24. It was found, supra, that the proposed TPOSTCDD, after
contraction, will be of sufficient size, sufficiently conpact,
and sufficiently contiguous to be devel opabl e as one functi onal
interrelated community.

Factor 4

25. The evidence in this case was that, due to the

exi stence of the major infrastructure along the spine of County

Road 581, and the ownership of Areas 4 and 8 by a different

12



devel oper, contraction of the TPOSTCDD by del etion of Areas 4 and
8 wll have no adverse inpact on the issue whether the proposed
TPOSTCDD, after contraction, is the best alternative available
for delivering comunity devel opnent services and facilities to
the area that will be served by it. It was found in the
Recomended Order and Report in DOAH Case Number 89-3654 that the
exi sting TPOSTCDD is the best alternative available for
delivering community devel opnent services and facilities to the
area that is served by it. Presumably, that finding supported
t he adoption of F.A C. Rules Chapter 42J-1, which created the
exi sting TPOSTCDD on January 31, 1990. Using the legal principle
of res judicata, it can be deduced that, since contraction wll
have no adverse inpact on this issue, the proposed TPOSTCDD
after contraction, still is the best alternative avail abl e.
Factor 5

26. It was found, supra, that the proposed TPOSTCDD, after
contraction, will be conpatible with the capacity and uses of
exi sting | ocal and regional community devel opnent services and
facilities.

Factor 6

27. It also can be deduced, using the legal principle of
res judicata, that the area that will be served by the proposed
TPOSTCDD, after contraction, still will be anenable to separate
speci al -di strict governnent. The Recommended Order and Report in

DOAH Case Nunber 89-3654 found that the existing TPOSTCDD woul d

13



be anenable to separate special-district government. Since the
evidence in this case was that contraction will have no adverse
i npact on this issue, it can be concluded that the proposed
TPOSTCDD, after contraction, still will be anenable to separate
speci al -di strict governnent.

REPORT AND CONCLUSI ONS SUBM TTED this 29th day of January,

1997, at Tal |l ahassee, Fl ori da.

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 29th day of January, 1997.
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APPENDI CES
APPENDI X A
In accordance with F.A.C. Rule 42-1.013(1) and (4), the
following is a list of the names and addresses of the w tnesses
and the findings which their testinony hel ped support:

1. L.A “Art” Wodworth, Jr.
President, Florida Technical Services
Ni chol as Pointe O fice Park
522 West Bearss Avenue
Tanpa, Florida 33613

Fi ndings 3-6, 8, 15-18

2. Susan Johnson
DRI and Subdi vi si on Coor di nat or
City of Tanpa
Tanpa, Florida

Fi ndi ngs 14, 15, 16

3. WlliamJ. R zzetta
Ri zzetta & Conpany
3550 BuschWhod Park Drive, Suite 135
Tanpa, Florida 33618

Fi ndi ngs 5-6, 10-13, 15-18

4, Charles E. Cook, P.E
Vi ce- President, Land Division
Lennar Hones, Inc.
1110 Dougl as Avenue, Suite 2040
Al tanonte Springs, Florida 32714

Fi ndings 3,6, 9
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APPENDI X B
In accordance with F. A C. Rule 42-1.013(2), the following is
a list of the attached docunentary evidence:
Petitioner’s Exhibit 1 - Receipt from*“Florida
Adm ni strative Wekly” and Affidavit from “The Tanpa
Tri bune”

Petitioner’s Exhibit 2
Jr.

Resune’ of L. A “Art” Wodworth,

Petitioner’s Exhibit 3

Area Map

Petitioner’s Exhibit 4 Letter from Susan Johnson

Petitioner’'s Exhibit 5
Conpany, March, 1996

Conpany Profile, R zzetta &

Petitioner’s Exhibit 6

Econom ¢ | npact St at enent

COPI ES FURNI SHED

Bob Bradl ey, Secretary

Florida Land & Water Adjudicatory Conm ssion
Exec. O fice of the Governor

1601 Capitol

Tal | ahassee, FL 32399

Gregory Smth, Esquire

Florida Land & Water Adjudicatory Conm ssion
Exec. O fice of the Governor

209 Capi tol

Tal | ahassee, FL 32399-0001

Scott |. Steady, Esquire

WIllians Reed Weinstein
Schifino & Mangi one, P.A

Post O fice Box 380

Tanpa, FL 33602
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